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It is held under the Bankruptcy Act that the appointment of a 
receiver over a corporation by a state court constitutes a breach of the 
corporation's executory contracts, so that the obligees under such 
contracts may prove their claims against the corporation if it later 
goes into bankruptcy. 27 This seems entirely proper and would lead 
to this : that where the receiver may repudiate executory contracts of 
the insolvent corporation over which he is receiver, these obligees 
should thereafter, where permitted by the Bankruptcy Act, take meas- 
ures to force the corporation into bankruptcy and thus share in the 
corporation's assets. In other words, this rule would naturally and 
properly have the effect of ousting the state court of jurisdiction. 

It would seem that the true end to be sought in the settlement of an 
estate by receivers is the distribution of the assets, so far as consistent 
with a reasonably prompt settlement, among all those who have actual 
claims against the insolvent, and that it is not to shut out as many of 
such creditors as possible in order that the remaining creditors should 
receive an increased dividend. 28 Hence the principal cases are com- 
mendable as tending towards such equitable distribution. 



EFFECT OF WAR ON BUSINESS ASSOCIATIONS 

A recent decision of the House of Lords, Rodriguez v. Speyer 
Brothers (1918) 119 L. T. Rep. 409, raises a new aspect of the rule 
denying non-resident alien enemies the privilege of suing in municipal 
courts during the war. In that case, a partnership of six persons, of 
whom five were British and one a German residing in Germany — the 
partnership on the outbreak of the war being thereby dissolved — 
brought an action in the liquidation proceedings to recover a pre-war 
debt due the firm. All the partners being joined as co-plaintiffs, the 

Hardy (1890) 76 Tex. 17, 13 S. W. 41, 18 Am. St. Rep. 17. Thus in Spader v. 
Mural Dec. Mfg. Co., supra, it is said by the court: "Natural justice demands 
that those who suffered from breaches of contract should be included in the 
distribution, even though the breaches and consequent damages follow the 
insolvency." Cf. also Tiff en Glass Co. v. Stoehr (1896) 54 Oh. St. 157, 43 N. E. 
279; Yelland's Case (1867, Wood, V. C.) L. R. 4 Eq. 350; Ex parte Clark 
(1869, James, V. C.) L. R. 7 Eq. 550; Ex parte Logan (1870, Romilly, M. R.) 
L. R. 9 Eq. 149; In re Dale & Plant, Ltd. (1889, Kay, J.) L. R. 43 Ch. D. 255; 
In re Newdigate Col. Ltd. [1912] 1 Ch. 468. Some of the cases attempt to dis- 
tinguish between voluntary and involuntary receiverships, basing the distinction 
on the point whether or not the corporation admitted insolvency and joined in 
the prayer for the appointment of a receiver It is then suggested that such 
claims are provable when the receivership is voluntary and not when it is 
involuntary. There seems to be no sound reason for this distinction. In re Ross 
& Son, Inc. (1915, Del. Ch.) 95 Atl. 311, 314. 

21 In re Mullings Clothing Co. (1916, C. C. A. 2d) 238 Fed. 58. 

28 See People ex rel Attorney General v. Security Life Ins. Co. (1879) 79 
N. Y. 267, 271, that the receiver is not to advocate the cause of one claimant 
against another. 
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defendant filed a plea in abatement, asserting the disability of the Ger- 
man partner to appear as a plaintiff in an English court. The House 
of Lords, by a majority of three to two, held that the ordinary disability 
of the alien enemy plaintiff was not an inflexible rule to be applied irre- 
spective of the public policy which supported it, and that it did not 
apply to the case of a partner joined as co-plaintiff merely to get in 
partnership assets in liquidation, from the proceeds of which the enemy 
partner could not be enriched during the war. 

It is an established rule of Anglo-American law that partnerships 
between persons who by war become alien enemies are terminated by 
the war. 1 This rule is based on a variety of reasons, all leading to the 
same conclusion: (i) that the prohibition of all intercourse between 
alien enemies renders impossible that intimate association and mutual 
control which is essential to the partnership relation; 2 (2) that war 
being of uncertain duration, it is impossible for the partners to take up 
the threads of the business at the point where they were abandoned ; 3 
and (3) that a continuation of the partnership is incompatible with that 
hostile position which the war imposes, for the private and public 
duties of the partners would come into direct opposition.* 

So much being clear, the question next arises as to how the interests 
of the partners shall be determined and distributed and as to the effect 
of the war upon those processes. In the absence of an agreement to 
the contrary, the ordinary rule is that on a dissolution of a partnership 
all the property of the partnership is to be converted by sale into money 
and the proceeds, after discharge of the debts, divided among the 
partners according to their respective shares. 5 The proceedings are 
usually conducted under the supervision of a court of equity, which 
may temporarily direct a continuation of the business. Although at 
common law the share of the enemy partner vested in the Crown, the 
modern rule prohibits its confiscation ; and provided there is no imme- 
diate liquidation, he is entitled to that part of the profits which are 
earned during the war by his share of the assets. 6 Being unable to 
contribute personal service, his proportion of the profits may be less 
than that of the active partners having equal shares with him. He 

1 Griswold v. Waddington (1819, N. Y.) 16 Johns. 438; Hugh Stevenson & 
Sons v. Aktiengesellschaft fur Cartonnagen-industrie (H. L.) [1918] A. C. 239. 
But in Matthews v. McStea (1875) 91 U. S. 7, it was held, by way of exception 
to the general rule, that where commercial intercourse was not prohibited until 
some time after the outbreak of the Civil War, a partnership was not dissolved 
until intercourse was prohibited. 

2 The best discussion of the reason for the rule is to be found in Chancellor 
Kent's opinion in Griswold v. Waddington, supra. 

3 Hall, Int. Law (7th ed.) 404. 

1 Griswold v. Waddington, ubi supra, at 489. 

"English Partnership Act, 1890, sec. 42. Hugh Stevenson v. Aktiensgesell- 
schaft, supra. 
'Hugh Stevenson v. Aktiengesellschaft, supra. 
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cannot, of course, receive his property during the war, nor can he sue 
to recover it. The British and the United States Trading with the 
Enemy Acts have provided for the vesting of his interest in the hands 
of the Alien Property Custodian. 

The disability of the alien enemy to sue 7 has attached to actions by 
partners, of whom the majority were alien enemies. 8 Whether this 
rule is of universal application to all actions by partners, however 
slight the enemy interest, was the question before the House of Lords 
in Rodriguez v. Speyer Brothers. The minority, Lords Atkinson and 
Sumner, regarded the alien enemy's disability as personal and as 
admitting of no qualification arising either out of the size of the 
enemy's partnership interest or out of the transaction in connection 
with which the suit arose. The majority, Lords Finlay, Haldane and 
Parmoor, tested the question by examining the rigidity of the rule of 
disability. They found that exceptions to it were admitted in the case 
of suits by executors and trustees ; 9 that the purpose of the action in 
the instant case was to collect the partnership assets, which could not, 
during the war, benefit the alien enemy partner; that if the action 
were suspended until the termination of the war the five British 
partners would be the principal sufferers ; that the enemy partner, had 
he refused the use of his name as co-plaintiff, might have been joined 
as co-defendant; 10 that, as it was unnecessary to communicate with 
him, it was permissible to join his name as co-plaintiff for the purpose 
of getting in the partnership assets. It was therefore, held that the 
rule of disability was not so firmly crystallized that it had become dis- 
sociated from the public policy which gave it birth, and that it did not 
require legislation to qualify it where its application in a particular case 
would be opposed to public policy or when it does not involve the 
mischief against which the rule was designed to guard. 

It is doubtless true that the disability of the alien enemy to sue and 
the prohibition of trading with the enemy had a different historical 
origin. The former is much the older rule, having come into the law 
as early as the fifteenth century; 11 the latter is mentioned judicially 
toward the end of the eighteenth century only. 12 The disability to 
sue has been relaxed in favor of aliens who were permitted to remain 

7 See (1917) 27 Yale Law Journal, 104. 

"McConnell v. Hector (1802, C. P.) 3 B. & P. 113; Candilis v. Victor 
(1915, C. A.) 33 Times L. R. 20. See also Actien-Gesellschaft fur Amilin- 
Fabrikation and Mersey Chemical Works v. Levinstein, Ltd. (1915, C. A.) 1 12 
L. T. Rep. 063. 

'Williams, Executors (10th ed.) 161; Kensington v. Inglis (1807, K. B.) 8 
East, 273. 

10 Cullen v. Knowles [1898] 2 Q. B. 380. 

11 See Coke in Calvin's case (1609) 7 Rep. 17a. 
"The Hoop (1799, Eng. Adm.) 1 C. Rob. 196. 
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under the protection of the laws; 13 the prohibition to trade, which is 
really a prohibition of all intercourse, 14 may be relaxed by license, as 
was done by the British in the Crimean War and by the United States 
in the Spanish-American war, when trade with the enemy in neutral 
vessels and non-contraband cargo was permitted. Doubtless, an enemy 
licensed to trade could sue. 15 In the modern development, therefore, 
the inhibition as well as the permission to sue and to trade appear to 
coincide, whatever the difference in origin of the public policy may 
have been. Whether a citizen of enemy nationality domiciled in a 
neutral country, with whom trade was prohibited by the blacklist regu- 
lation, could sue in a municipal court on a cause of action unconnected 
with enemy trade, is a question not yet judicially answered. 

Whatever the public policy which denied the aid of the King's courts 
to alien enemies, it does not appear to have resulted in such an absolute 
disability that the courts took judicial notice of the alien enemy 
character of the plaintiff. 16 Not only did the plaintiff's disability have 
to be pleaded, but it had to be pleaded correctly; so that if the cause of 
action accrued before the war the remedy was only suspended during 
the war and a plea in abatement, not a plea in bar, lay. 17 Again, where 
the plaintiff was not an alien enemy, although the proceeds of a judg- 
ment might ultimately inure to his benefit, the courts have found no 
difficulty in allowing the action to proceed. 18 The personal disability is 
properly invocable in such cases only where the enrichment of the 
enemy by the transfer of value to his country is possible during the 
war — an offense against the criminal law — or where his institution of 
the action requires communication with the enemy country, e. g. by 
giving a power of attorney. So, the enemy's agent appointed before 
the war may make a sale for his principal 19 or may receive payment on 
his behalf of a debt or of interest thereon. 20 Similarly, a petition to 



18 Wells v. Williams (1698) L Ld. Raym. 282; Clarke v. Morey (1813, N. Y.) 
10 Johns. 69. See (1917) 27 Yale Law Journal, 104. 

14 The Panariellos (1915, Eng. Adm.) 112 L. T. Rep. 777. 

15 See Kensington v. Inglis, supra. 

"Plindt v. Waters (1812, K. B.) 15 East, 260. 

11 Ex parte Boussmaker (1806, Ch.) 13 Vesey, Jr. 71; Bumside v. Matthews 
(1873) 54 N. Y. 78; Heiler v. Goodman (1918, N. J.) 105 Atl. 233; Bullen and 
Leake, Precedents of Pleading (7th ed.) 496; 2 Chitty, Pleading (16th Am. ed.) 
297. But see LeBret v. Papillon (1804, K. B.) 4 East, 502. 

18 Mercedes Daimler Motor Co., Ltd. et al. v. Maudsley Motor Co., Ltd. 
(1915, K. B.) 31 Times L. R. 178,— where by contract power to sue for infringe- 
ment of patent was vested in English company, partner of a German company, 
whose name, however, appeared as co-plaintiff. Rombach Baden Clock Co. v. 
Gent (1915, K. B.) 31 Times L. R. 492, where plaintiff was the English receiver 
of a partnership having one German partner. 

"Tingley v. Miiller (C. A.) [1917] 2 Ch. 144. 

"'Conn v. Penn (1818, U. S. C. C.) I Peter's C. C. 496. 
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prove a debt in bankruptcy has been admitted, payment of the enemy 
creditor's share being reserved until the close of the war. 21 

These cases sufficiently show that the disability, while personal, is 
closely identified with the economic advantage that might flow to his 
country by allowing a recovery during the war. If this is sufficiently 
guarded against, and if no communication with the enemy country is 
necessary, suit on the enemy's behalf may be allowed, especially if the 
disqualification would react to the injury of nationals. 

So firmly ingrained in our law is the fiction that a corporation is an 
entity distinct from its stockholders, that no question appears to have 
been raised as to the status of the enemy stockholders. Notwithstand- 
ing the overwhelming proportion of enemy stock ownership in a 
domestically incorporated company, the corporation can not become 
an enemy corporation nor, unless the Alien Property Custodian deems 
it essential in the public interest, is it wound up under recent Trading 
with the Enemy Acts. Indeed, Lord Halsbury was the only member 
of the House of Lords in the Daimler case 22 who considered that the 
corporation was, like a partnership, a device to enable individuals to 
employ and enjoy their property. 23 But inasmuch as enemy stock 
ownership does not necessitate communication between the directors 
and the enemy stockholders, it appears to have been agreed, until the 
present war evolved the practice of selling or sequestrating their 
interest, that such stock shall continue the property of its owners, any 
voting thereon 24 and the payment of dividends 25 being inhibited and 
suspended during the continuation of the war. The alternative to 
preservation has heretofore been confiscation. This is expressly pre- 
vented by various treaties and Westlake seems to think it "is now out 
of the question." 26 The test of enemy character in this war seems to 
have been majority control by enemy directors, 27 and for the same rea- 
son that enemy partners drop out, thereby terminating the partnership, 
enemy directors must cease their functions, 28 although this does not 



21 Ex parte Boussmaker, supra. 

* Daimler v. Continental Tyre Co. (H. L.) [1916] A. C. 307. 

23 (1917) 27 Yale Law Journal, 108. 

24 Rob 'son v. Premier Oil and Pipe Co. Ltd. (1915, C. A.) 113 L. T. Rep. 523. 
Even the giving of a proxy is prohibited, inasmuch as this requires communica- 
tion with the enemy. Rex v. London County Council [1915] 2 K. B. 466. 
Lindley, Companies (6th ed.) 52. 

20 Robert A. Chadwick, Foreign Investments in Time of War ( 1904) 20 L. Quart. 
Rev. 167, 178. The French Alien Property Custodian is deemed competent to 
receipt for dividends payable by a British company to a German stockholder 
resident in France. Lepage v. San Paulo Copper Estates (1917, Ch.) 33 Times 
L. R. 457- 

26 2 Westlake, Int. Law (1907) 49. 

"Daimler v. Continental Tyre Co., supra. See also (1917) 27 Yale Law 
Journal, 108. 

28 2 Westlake, op. cit. 50. 
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necessarily terminate the corporation. But it is unquestionable that the 
enemy shares can continue to earn profits during the war and that their 
owners can after the war claim the benefits. 29 

The present war has developed a compromise between preservation 
and confiscation of the enemy's interest in associations. At common 
law, when it was still proper to confiscate the enemy's private property, 
the enemy partner's share vested in the Crown. Now the Alien 
Property Custodian is usually appointed to assist in the winding up of 
partnerships and to sequestrate the enemy's share. With respect to 
corporations, the Alien Property Custodian is empowered either to 
receive the dividends of enemy owned stock, or to sell it to nationals or 
to vote it and with it obtain representation on the Board of Directors. 
He is been further empowered to wind up any business which, by reason 
of enemy control, was carried on wholly or mainly for the benefit of 
enemy aliens. 80 Whether and how far this policy may result in con- 
fiscation of private property it will of necessity be difficult to judge until 
after the treaty of peace has been adopted and supplemented by munic- 
ipal legislation. 



ESTOPPEL BY MISREPRESENTATION AND THE RECORDING ACTS 

The doctrine of estoppel by misrepresentation in its general outlines 
is simple enough ; its application to concrete cases involves many diffi- 
culties. Chief among these is the determination of whether given facts 
constitute a misrepresentation. This is due not merely to the ambiguity 
of language but also to the fact that representations can be made by 
conduct. The difficulty in each case is to determine just what repre- 
sentations are fairly to be understood from the words and conduct in 
question. To what extent, for example, does a person who is the "true 
owner" of property represent that the "true ownership" is vested in 
one to whom he transfers it, or has it transferred, by instruments of 
title which contain no indication that the person in whose favor the 
documents of title are drawn is not the true owner? This question 
has of course arisen most frequently in English law in connection with 
the assertion of equitable claims to property. To a brief discussion of 
some phases of this problem the present comment will be devoted. 

It is well settled in English law that one may cause land purchased 
by him to be conveyed to a trustee by a deed which does not reveal the 
trust and which even contains a statement that the grantee has paid the 
purchase money, and hand over this deed to the grantee, all without 
losing his equitable claim even as against a purchaser, provided the 

2 ' Daimler v. Continental Tyre Co., ubi supra, 347. 

"British Act of January 27, 1916. United States Act of March 28, 1918. 
A comparison of the practice of various belligerents is to be found in (1918) 
12 Amer. Jour, of Int. Law, 744 ff. by J. W. Garner. 
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